Summary: The judgments in Viking and
similar conclusion could be reached as regards discrimination in the sale of goods, services and real property to non residents. It would not be excessively burdensome to impose on private market operators the obligation not to depart from their normal terms and conditions of sale in the case of non-nationals or non-residents, unless such departure represented normal market behaviour. A possible example of discriminatory service provision contrary to the general principle of equality is that of excessive 'roaming' charges, which have been recently regulated by Regulation (EC) No 717/2007. A key question which arises in this context is the extent to which a market operator can, or should be able to be, justify discrimination against out of state operators, or discrimination against customers solely because they have crossed a national frontier, on grounds of normal market behaviour, when market conditions are not normal, and the market is not fully competitive.

Viking
The factual framework Advocate General Maduro described the situation that gave rise to the Viking case 1 'in a nutshell' as follows:
A Finnish operator of ferry services between Helsinki and Tallin wished to change its place of establishment to Estonia in order to benefi t from lower wage levels and provide its services from there. A Finnish trade union, supported by an international association of trade unions, sought to prevent this from happening and threatened strike action and boycotts if the company were to move without maintaining its current wage levels. The legal problems raised by this stand-off touch on the horizontal effect of the Treaty provisions on freedom of movement, and on the relationship between social rights and the rights to freedom of movement.
2
Viking, a Finnish company, operated the Rosella, which, under the Finnish fl ag, sailed the route between Tallinn (Estonia) and Helsinki (Finland) . So long as the Rosella was under the Finnish fl ag, Viking was obliged to under Finnish law and the terms of a collective bargaining agreement to pay the crew wages at the same level as those applicable in Finland. The Rosella was running at a loss as a result from competition from Estonian vessels operating on the same route with lower wage costs. As an alternative to selling the vessel, Viking sought to re-fl ag it by registering it in Estonia.
The Finnish Seamen's Union (FSU) refused to agree to a renewal of the current manning agreement unless two conditions were satisfi ed. The fi rst was that, even after re-fl agging, Viking undertook to continue to follow Finnish law, and to follow relevant collective agreements relating to the Rosella. The second was that the change of fl ag would not lead to changes in the terms and conditions of employment of employees without their consent, and that it would not lead to any laying-off of employees in any Finnish fl ag vessel belonging to Viking. The FSU undertook strike action in support of its position.
According to the referring court, FSU was fully aware of the fact that its principal demand, that in the event of re-fl agging the crew would continue to be employed on the conditions laid down by Finnish law and the applicable collective agreement, would render re-fl agging pointless, since the whole purpose of such refl agging was to enable Viking to reduce its wage costs.
The International Transport Workers' Federation (ITF) pursued a policy called the 'Flag of Convenience' (FOC) policy. The ITF considered that a vessel sailed under a fl ag of convenience where the benefi cial ownership and control of the vessel was found to lie in a State other than the State of the fl ag. The ITF considered that only unions established in the State of benefi cial ownership of a vessel had the right to conclude collective agreements covering the vessel concerned. The FOC policy was enforced by boycotts and other solidarity actions amongst workers. The ITF sent a circular to affi liated unions asking them to refrain from entering into negotiations with Viking.
The course of the legal proceedings
Viking brought an action before the High Court in London 3 requesting it to declare that the action taken by ITF and FSU was contrary to Article 43 EC, to order the withdrawal of the ITF circular, and to order FSU not to infringe the rights which Viking enjoys under Community law. That Court granted the form of order sought by Viking, on the grounds that the actual and threatened collective action by the ITF and FSU imposed restrictions on the freedom of establishment, contrary to Article 43 EC and, in the alternative, constituted unlawful restrictions on freedom of movement for workers and freedom to provide services under Articles 39 and 49 EC.
ITF and FSU appealed against that decision to the referring court, the Court of Appeal (England and Wales) (Civil Division). The latter court referred a number of questions to the Court of Justice under Article 234 EC, concerning the scope of relevant free movement provisions, their horizontal effect, the existence of restrictions on free movement, and possible justifi cations for any such restrictions.
Summary of the judgment of the Court of Justice
The Court held that a private undertaking could rely on Article 43 EC against private bodies such as FSU and ITF, where they took collective action which restricted the right of establishment of the undertaking concerned. The Court also held that that bodies such as FSU and ITF could justify such collective action on grounds of overriding reasons of public interest, in particular the protection of workers, providing that the jobs or conditions of employment at issue were jeopardised or under serious threat, and providing that the collective action in issue was suitable for achievement of the objective pursued and did not go beyond what was necessary to attain that objective.
The scope of the present article
The present article is concerned with the horizontal effect of the Treaty provisions on freedom of movement, and with consequential implications for Community competence, rather than on the relationship between social rights and the rights to freedom of movement. The Court's judgment in Viking provokes refl ection on the legal principles underpinning the Court's conclusions as regards such horizontal effect. The Laval judgment 4 is of signifi cance in this respect only to the extent that it confi rms in similar terms and on the same basis the horizontal direct effect of Article 49 EC. For the purposes of the present article, consideration can be largely confi ned to the Viking judgment. The Court's judgment in Mangold, upholding as it does the horizontal effect of the general prin-ciple of equality, is relevant in this context since it may reinforce and extend the horizontal effects of the fundamental freedoms. 5 It may also to a corresponding extent increase Community regulatory competence. It will be recalled that in Mangold the Court of Justice held inter alia that the general principle of equality (in casu non discrimination on grounds of age) was capable of having horizontal effect within the scope of Community law.
The Court's analysis in Viking of the legal basis for the horizontal effect of Article 43 EC 6 The Court in Viking holds that Article 43 EC is capable of conferring rights on a private undertaking which may be relied upon against a trade union or an association of trade unions. The reasons for this conclusion are based on propositions drawn from the Court's previous case law.
The fi rst proposition relied upon by the Court is that the abolition of obstacles to freedom of movement and freedom to provide services would be compromised if the abolition of State barriers could be neutralised by obstacles resulting from the exercise, by associations or organisations not governed by public law, of their legal autonomy. 7 The present writer would note that this proposition is as much a policy consideration as a legal argument. In the cases cited by the Court, it is a proposition which has generally been cited in conjunction with other considerations, such as the fact that Articles 39 EC and 49 EC do not draw any distinction as to the source of the restrictions on free movement which are to abolished or prohibited. 8 A further consideration cited in this context, and in the case law cited by the Court in Viking, is that working conditions in the different Member States are sometimes governed by law or regulation, and sometimes by agreements and other acts adopted by private persons; if the scope of Articles 39 EC and 49 EC were confi ned to acts of a public authority there would be a risk of creating inequality in its application. 9 This consideration too is a policy consideration, but it is one which hints that the fact that Articles 39 EC and 49 EC do not draw any distinction 5 Case C-144/04 Mangold [2005] ECR I-9981. 6 The Court in Laval draws a similar conclusion as regards the horizontal effect of art 49 EC. as to the source of the restrictions to which they refer, might refl ect the intent of the draftsman to avoid such inequality.
Further propositions relied upon by the Court for the horizontal effect of Article 43 EC are based on the judgment of the Court in Defrenne v Sabena. 10 In the latter case the Court holds that the fact that certain provisions of the Treaty are formally addressed to the Member States, does not prevent rights from being conferred at the same time on any individual who has an interest in compliance with the obligations thus laid down. 11 The Court adds that the prohibition on prejudicing a fundamental freedom laid down in a provision of the Treaty that is mandatory in nature, applies in particular to all agreements intended to regulate paid labour collectively. 12 The Court concluded that such considerations 'must also apply to Article 43 EC which lays down a fundamental freedom,'
13 and added that, in the present case, the collective action taken was aimed 'at the conclusion of a collective agreement, which is meant to regulate the work of Viking's employees collectively.'
14
The Court's selective citation from the reasoning in Defrenne v Sabena is worthy of remark. In particular, the Court does not refer to the paragraphs in the Defrenne judgment which hold that the reference in Article 141 EC to 'Member States' ensuring and maintaining application of the principle of equal pay is a reference to the judicial authorities of Member States as well as their legislative authorities. 15 That is an argument which is capable of being advanced in favour of the horizontal application of Treaty provisions, as Advocate General Maduro points out.
16
A further proposition relied upon by the Court is that restrictions on the free movement of goods may result from action of individuals or groups of individuals rather than being caused by the State.
17 This aspect of the Court's reasoning is something of a new departure, given the context. The Court refers to its judgments in Commission v France, 18 and Schmidberger.
19 It will be recalled that the fi rst case raised the question whether failure by the French authorities to prevent acts of physical obstruction, damage to property, and violence directed, inter alia, at vehi- The Court in Viking also cites two paragraphs from its judgment in Schmidberger. The fi rst simply repeats the gist of the above paragraph from the judgment in Commission v France. The second paragraph reads:
It follows that, in a situation such as that in issue in the main proceedings, where the competent national authorities are faced with restrictions on the effective exercise of a fundamental freedom enshrined in the Treaty, such as the free movement of goods, which result from actions taken by individuals, they are required to take adequate steps to ensure that freedom in the Member State concerned even if, as in the main proceedings, those goods merely pass through Austria en route for Italy or Germany.
21
These statements of the Court are clearly concerned with the duty of a Member State, pursuant to Article 28 EC, to take action to prevent individuals obstructing the transit of goods through a Member State. Yet in Viking the Court cites these statements as supporting the conclusion that Article 43 EC must be interpreted as meaning that it may in appropriate circumstances be relied upon by a private undertaking in a direct action against a trade union or an association of trade unions.
22
Advocate General Maduro too thought that the signifi cance of the above cases was not confi ned to actions against a Member State for inaction. There is no express indication in the Court's judgment that it endorses the broad proposition advanced by Advocate General Maduro, but the Court certainly considered that case law on the duty of Member States to prevent individuals from interfering with the free movement of goods was material to the question of the horizontal effect of Article 43 EC. The present writer agrees that such a link exists, but considers that it may be a more specifi c link with narrower implications than suggested by Advocate General Maduro.
It is signifi cant that the Court rejects -fairly emphatically -the argument that horizontal direct effect can apply only 'to quasi-public organisations, or to associations exercising a regulatory task and having quasilegislative powers.' 26 The Court states that there is no indication in its case law that could validly support the view that it applies only to such organisations. 27 Yet the Court adds that, 'in exercising their autonomous power…trade unions participate in the drawing up of agreements seeking to regulate paid work collectively.' The Court appears to be saying two things about 'regulation'. The second point about regulation is that trade unions participate in the collective regulation of paid work. This is presumably legally signifi cant or the Court would not emphasise it. The present writer considers that it is legally signifi cant, because regulatory action by the State is action subject to the fundamental freedoms, and if action is taken by private parties which can be regarded as analogous to State regulatory action, there is logic in treating such private action as similarly constrained by the fundamental freedoms. Yet the Court clearly does not wish to confi ne the regulatory action of private parties caught by the fundamental freedoms to regulatory action engaged in by regulators in a formal sense, such as international sporting associations, 28 or professional bodies.
29 This is consistent with the Court's reference to restrictions on the free movement of goods resulting from action by individuals or groups of individuals; in the cases in question the individuals or groups concerned temporarily regulated transit on the highway, though they clearly were not regulators in any formal sense. It is also consistent with recognising that, for example, the corporate constitution may be regarded as regulating the conditions of access to the market in shares of a company, for the purposes of the horizontal application of Article 43 EC. This point is addressed further below. 25 Opinion para 40. 26 Viking para 64, and the point is repeated in para 65. Finally, the Court fi nds that collective action such as that in issue in Viking has the effect of making less attractive, or even pointless, Viking's exercise of the right to freedom of establishment. It followed that collective action such as that in issue in the national proceedings amounted to a restriction on freedom of establishment.
30
It is appropriate to refer at this point to the link between the scope of fundamental freedoms, and the scope of Community regulatory competence, and to an argument rejected by the Court both in Viking and in Laval. The argument was to the effect that, since Article 137(5) EC exclude from the scope of Article 137 'pay, the right of association, the right to strike or the right to impose lock-outs', such matters were also excluded from the scope of Article 43 EC and Article 49 EC. The Court rejected this argument on the basis that the fact that such matters remained in principle within national competence did not release Member States from the obligation to exercise that competence consistently with Community law. 31 The argument that Article 137(5) EC militated against the application of Articles 43 and 49 EC to collective action perhaps received less attention than it deserved. The effect of holding that collective action including strike action falls within the scope of Article 43 EC and Article 49 EC would seem to have the consequence that such action also falls within the regulatory competence of the Community institutions pursuant to Article 47(2) EC (applicable to services by virtue of Article 55 EC). 32 It is a somewhat curious position that strike action is excluded entirely from the scope of Article 137, and that pursuant to that Article, Community measures concerning 'collective defence of the interests of workers…' are subject to unanimity in Council, and to mere consultation with the European Parliament, 33 while Community legislation based on Article 47(2) EC can apparently harmonise national rules covering both the collective defence of the interests of workers, and strike action, under the Article 251 procedure. 34 An argument to the effect that Article 137(5) EC implies that strike action does not fall within the scope of Article 43 EC and Article 49 EC because if it did it would also fall also fall within the regulatory competence of the Community under Articles 47(2) EC and 55 EC, and thereby deprive Article 137(5) EC of much of its practical ef-30 Viking para 72. 31 Viking para 40; Laval para 87. The argument was advanced by Denmark in Viking, and by Denmark and Sweden in Laval. 32 It seems that strike action and the collective defence of workers' interests concerns 'the pursuit of activities as self-employed persons' within the meaning of art 47(2) EC, since the Court in Viking and Laval holds that such action and collective defence of workers' interests is capable of restricting the right of establishment. 33 Art 137(2) EC. 34 Voting in Council would be by qualifi ed majority.
fect, is at the very least a plausible argument, and it not really addressed by the Court. Perhaps the argument was not put to the Court in those terms. But the link between the scope of fundamental freedoms and the scope of Community competence to regulate the internal market is a signifi cant link. Extension of the horizontal scope of Treaty provisions in principle brings with it increased competence at the Community level to regulate private conduct, and that in turn narrows the area within which national authorities are free to regulate without the risk of being overruled at Community level.
Advocate General Maduro's approach to horizontal direct effect in Viking
The judgment in Viking provokes refl ection on the legal principles underpinning the Court's conclusions on this point, and on the general scope of the horizontal effect of the fundamental freedoms. Advocate General Maduro analysed the extent to which Treaty provisions on freedom of movement create obligations for private actors. It is not possible in the span of this article to do full justice to his arguments, and what follows is a summary of his position. He thought that 'at the heart of the matter' lay the following question: does the Treaty imply that, in order to ensure the proper functioning of the common market, the provisions on freedom of movement protect the rights of market participants, not just by limiting the powers of the authorities of the Member States, but also by limiting the autonomy of others?
35
He answered this question in the affi rmative. As noted above, he argued that the signifi cance of Commission v France and Schmidberger was not confi ned to actions against the State for inaction. He considered that constitutional rules addressed to the State translate into legal rules applying between private parties, and he cited in support of this approach the ruling in Defrenne, in which the Court treated the duty on Member States to ensure and maintain application of the principle of equal pay, as including a duty on national courts to bring this about.
Advocate General Maduro next asked: to what sort of private action do the rules of freedom of movement apply? He did not think that the rules on freedom of movement can always be brought into play in proceedings against a private individual. State authorities have considerably more potential to impede the proper functioning of the common market than private individuals. 36 By way of contrast, in many circum-stances private actors 'simply do not wield enough infl uence successfully to prevent others from enjoying their rights to freedom of movement.' He cites the example of an individual shopkeeper who refuses to purchase goods from other Member States as a case which would not be liable to obstruct the functioning of the common market. The reason given is that 'suppliers from other Member States would still have the opportunity to market their goods through alternative channels.'
37
Advocate General Maduro comes to the conclusion that the implication is that the rules on freedom of movement apply directly to any private action 'that is capable of effectively restricting others from exercising their right of freedom of movement.' 38 But he accepts that there is no simple answer to the question how to determine whether that is indeed the situation, and notes that the Court in its case law has proceeded carefully by recognising the direct horizontal application of the rules on freedom of movement in specifi c cases. He comes to the general conclusion that 'the provisions on freedom of movement apply to private action that, by virtue of its general effect on the holders of rights of freedom of movement, is capable of restricting them from exercising those rights, by raising an obstacle that they cannot reasonably circumvent.'
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Further analysis -principle and policy considerations bearing on the scope of the horizontal effect of fundamental freedoms Advocate General Maduro's analysis is certainly plausible. Since it does not claim to be an exhaustive analysis it is appropriate to treat it as a starting point and explore other considerations of principle and policy which bear on the question of the horizontal scope of fundamental freedoms. The present write would suggest that the following general considerations are relevant to determining the extent of the horizontal reach of the fundamental freedoms.
In the fi rst place, fundamental freedoms guarantee to market operators the right to carry on cross-border economic activities, and to compete with other market operators. It would seem to follow that normal market behaviour designed to improve the market position or market returns of one economic operator should not in principle be held to amount to a restriction on the fundamental freedom of another market operator.
Secondly, the concept of a restriction on a fundamental freedom implies action which is external to the market, or which at any rate falls outside the range of normal competitive market behaviour designed to increase market returns or improve the market position of operators vis-37 Para 42 of Opinion. à-vis their competitors, or suppliers or customers. The archetypical example of a restriction on the exercise of a fundamental freedom is regulation of one sort or another of cross-border economic activity by public authorities of a Member State. The Court's case law to the effect that collective regulation of economic action by private operators acting under private law may amount to a restriction on a fundamental freedom is convincing. If private operators assume the mantle of market regulators, they will in turn be subject to those Treaty rules which fi x limits on the regulation of cross-border economic activities.
Thirdly, discriminatory conduct by market operators, or other conduct which falls outside the range of normal competitive market behaviour, would seem capable of falling within the horizontal effect of a fundamental freedom, at any rate where it restricts access of other market operators, or consumers, to the market, or places market operators or consumers at a disadvantage because they have exercised a fundamental freedom. It should be emphasised however, that apparently discriminatory conduct may be justifi ed on commercial grounds, and normal market behaviour should not be regarded as discrimination prohibited by the Treaty.
Whether particular conduct of this latter type amounts to a breach of a fundamental freedom will depend on the aims and wording of the freedom in question. In assessing the potential scope of the freedom in question, account must be taken of two further considerations. The fi rst is the policy consideration of whether or not it would be excessively burdensome to make private market operators subject to the obligation to comply with the fundamental freedom in issue. The second is the impact upon Community legislative competence of extending application of a fundamental freedom to private market operators.
A related issue to be taken into account is the possible impact of the horizontal effect of the fundamental principle of equality, as articulated in the Mangold case. 40 The general principle of equality includes the prohibition of discrimination on grounds of nationality laid down in Article 12 EC, 41 which provides that the latter prohibition applies within the scope of application of the Treaty, but without prejudice to any special provisions therein. The 'special provisions' referred to are in particular those other provisions of the Treaty in which the application of the general principle of non-discrimination on grounds of nationality is given concrete form in respect of specifi c situations, such as free movement of workers, the right of establishment and the freedom to provide services.
The effect of the proviso as regards such special provisions is that the general prohibition of discrimination on grounds of nationality 'applies independently only to situation governed by Community law in regard to which the Treaty lays down no specifi c prohibition of discrimination.'
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Since the situations falling within the scope of Community law include those involving the exercise of fundamental freedoms, 44 with the consequence that Article 12 EC may prohibit discrimination on grounds of nationality as regards a person exercising a fundamental freedom, yet the latter Article may only apply independently where the fundamental freedom does not itself prohibit discrimination on grounds of nationality in the situation in question, the effect of Article 12 EC may be to reinforce, or supplement, the scope of fundamental freedoms in certain situations. The signifi cance of this in the present context is that Mangold implies that Article 12 EC is capable of horizontal application, since it comprises an aspect of the general principle of equality, which the Court in Mangold treats as being of horizontal application. The implications of the Mangold case are controversial, however, and it merits further consideration.
The Mangold Case
The Court of Justice appears in Mangold to have endorsed a proposition which is of signifi cance to the present discussion: that the general principle of equality ( in casu the prohibition of age discrimination) is horizontally directly effective within the scope of Community law. The context for this ruling was the question whether a provision of Directive 2000/78 prohibiting inter alia discrimination on grounds of age in employment, could be applied in a dispute between an employee and his employer, to set aside a provision of national law inconsistent with the prohibition of discrimination on grounds of age, despite the fact that at the relevant time the period for implementation of the Directive in question had not expired. The Court noted that Directive 2000/78 did not itself lay down the principle of equal treatment in the fi eld of employment and occupation, which was derived from international instruments and the constitutional traditions common to the Member States. It followed, in the Court's view, that non-discrimination on grounds of age must be regarded as a general principle of Community law, applicable to national rules falling within the scope of Community law, and capable of disapplying such rules if incompatible with the general principle in question.
The Mangold judgment has been criticised or qualifi ed in the Opinions of a number of Advocates General, in various respects, and for vari- Mangold has attracted a certain amount of academic criticism. The general theme of the criticism is that the Court (of its own volition, without good reason and against the wishes of the legislature) extended the scope of a directive, 47 to give it effect before the end of its transitional period and in horizontal circumstances, by making an innovative reference to a general principle of Community law. 48 Consequently, a number of commentators have expressed the opinion that the Court has undermined the purpose of direct effect.
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Furthermore, the ruling is criticised for having produced a situation of considerable legal uncertainty.
50
In Carp, Advocate General Trstenjak argues that in Mangold the general principle of equality bestowed horizontal direct effect on Directive 2000/78, which prohibited discrimination based on age. 51 In Othmar Michaeler Subito GmbH, Advocate General Ruiz-Jarabo Colomer argues for a minimalist reading, or re-reading, of Mangold, to the effect that:
It would be preferable, where they are invoked in cases concerning directives, if the general principles of law acted as criteria for interpretation. In that way, the relationship between the principles and directives would create a climate more likely to guarantee legal certainty and more in keeping with the institutional equilibrium underlying a system of sources such as the Community one.
52
Advocate General Sharpston addresses the question of the horizontal direct effect of the principle of equality in Bartsch, and considers that 'one should be slow to exclude the possibility that a general principle of Community law may, in appropriate circumstances, be applied horizontally.'
53
In light of the criticism levelled at Mangold, it would be unwise to accept at face value the proposition that the general principle of equality is horizontally directly effective in all its various manifestations, and to all situations falling within the scope of Community law. But it might nevertheless be appropriate to rely on Mangold to support the rather narrower proposition that the general principle of equality, and in particular the prohibition of discrimination on grounds of nationality laid down in Article 12 EC, is horizontally directly effective in those cases where such effect would reinforce and supplement the scope of fundamental freedoms, and be conducive to achieving the aims of the internal market. Walrave and Koch suggests that Article 12 EC is capable in principle of horizontal application.
54 A general argument in favour of the horizontal effect of Article 12 EC is that it does not draw any distinction as to the source -public or private -of the discrimination which is to be prohibited. In the case of other Treaty Articles, such as Articles 39 EC and 49 EC, the Court has regarded it as a factor favouring the possibility of horizontal effect that these provisions do not draw any distinction as to the source of the restrictions on free movement which are to abolished or prohibited.
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The present writer considers that recognising the horizontal direct effect of Article 12 in certain situations involving the exercise of fundamental freedoms, in particular as regards discrimination on grounds of nationality in the supply of goods, services, business premises and housing, would reinforce fundamental freedoms and be conducive to achieving the aims of the internal market, without placing excessive burdens on private operators. The present writer would make the same point as regards discrimination by private operators against non resident customers. It is to be noted that discrimination against non-residents may amount to indirect discrimination on grounds of nationality, and also comprises discrimination which falls within the scope of fundamental freedoms, viz., the freedom to provide services, and the free movement of goods.
56 According horizontal effect to discrimination on grounds of residence would thus reinforce the effect of fundamental freedoms and be conducive to achieving the aims of the internal market. But in considering the scope of the duties of non discrimination referred to, account should still be taken of the general considerations referred to above, and in particular of the consideration that normal market behaviour should not be regarded as comprising discrimination prohibited by the Treaty.
Refl ections on the approach adopted in Viking to collective action by trade union bodies as a restriction on freedom of establishment
The approach adopted by the Court in Viking to the question of the horizontal direct effect of Article 43 EC is based on its previous case law. While the Court denies that the principle to be derived from the cases on 'collective regulation' is limited to cases of organisation exercising a regulatory task or having quasi-legislative powers, the Court notes that 'trade unions participate in the drawing up of agreements seeking to regulate paid work collectively.' 57 This is a plausible basis for holding that Article 43 EC may apply to the terms of collective agreements, and to collective action by trade unions relating to terms and conditions of employment, for the reasons given above -in particular, if private operators assume the mantle of market regulators, they will be subject to those Treaty rules which fi x limits on the regulation of cross-border economic activities. That being the case, since the collective action in question was found by the Court to restrict the right of establishment of Viking, it was necessary to consider the issues of justifi cation, and the proportionality of the collective action in issue.
As regards justifi cation, the Court held that that bodies such as FSU and ITF could justify such collective action on grounds of overriding reasons of public interest, in particular the protection of workers, providing that the jobs or conditions of employment at issue were jeopardised or under serious threat, and providing that the collective action in issue was suitable for achievement of the objective pursued and did not go beyond what was necessary to attain that objective. In this regard, the Court im-plies that collective action could not be justifi ed in order to prevent the progressive replacement of seamen covered by the original Finnish agreement by seamen employed under Estonian law, or under any subsequent agreement negotiated under Estonian law. 58 Lawful collective action by the union would seem to be confi ned to protecting the terms and conditions of employment, and jobs of its members, and such action could not lawfully extend to regulating the terms and conditions of employment of future employees.
59
It is argued above that the normal market behaviour of one market operator cannot in principle in itself amount to a restriction on the fundamental freedom of another market operator. Should this lead to the conclusion that collective action by trade unions in pursuit of the interests of their members is not in principle caught by Article 43 EC since it simply amounts to negotiation by or on behalf of market operators (workers) to improve their market position? It might be objected that collective action is a cartelised means of improving the market position of workers, and that it involves resort to pressures external to the play of market forces, such as boycotts, which the ITF used in pursuance of their FOC policy. But for certain purposes at least, it seems that collective action by trade unions is to be regarded as normal market behaviour. Thus in Albany the Court of Justice held that certain restrictions of competition are inherent in collective agreements, but that the social policy objectives pursued by such agreements would be seriously undermined if management and labour were subject to Article 85(1) of the Treaty when seeking jointly to adopt measures to improve conditions of work and employment. 60 In the Viking case, FSU and ITF argued that Albany should be applied by analogy to the case in the main proceedings, since certain restrictions on freedom of establishment and freedom to provide services were inherent in collective action taken in the context of collective negotiations. The Court rejected this argument, denying that it could be considered to be inherent in the very exercise of trade union rights and the right to take collective action that fundamental freedoms will be prejudiced to a certain degree. Viking para 52. The Court also reasons that the fact that an agreement or activity is excluded from the scope of the provisions of the Treaty on competition does not mean that that agreement or activity also falls outside the scope of the Treaty provisions on free movement of persons or services, since those two sets of provisions are to be applied in different sets of circumstances (Viking para 53). The Court adds that it has already held that the This latter aspect of the Court's reasoning is not entirely convincing. It is surely inherent in the legal recognition of the right to take collective action that managerial decisions will be prejudiced to a certain degree, and it would be curious indeed if managerial decisions involving crossborder activity were wholly immune from such prejudice. But even if it is accepted that collective action should be treated as normal market behaviour for workers and those who represent their interests, and accordingly as not per se a restriction on the right of establishment of an employer, this argument could only be maintained to the extent that the collective action in question promotes and protects the working conditions of current members of the union concerned. To the extent that collective action seeks to determine such matters as, for example, the Member State in which a vessel is to be registered, or the terms and conditions applicable to future employees who are not its members and may never be its members, the action would seem to amount to regulation of the market, and at that point Article 43 EC should be applicable. On this view, admittedly, it would still in principle be possible to justify the collective action in question on grounds of overriding reasons of public interest, provided that the action were appropriate and proportionate. But in the case in point, the aim of the collective action was to render the re-fl agging of the vessel in question pointless, and thereby to deprive Viking's exercise of the right of establishment of all practical effect. Even if the action of the FSU and ITF were regarded as falling within the scope of Article 43 EC only at the point at which it went beyond furtherance of the interests of employees represented by those bodies, justifi cation of the action in issue in terms of proportionality would seem to be problematic.
On the facts of Viking, both these arguments, that is to say, that accepted by the Court of Justice, and that advanced hypothetically by the present writer, would seem to lead to the same outcome, which is to the effect that collective action by the trade union bodies concerned are consistent with Community law to the extent that they are strictly related to maintaining the market position of their present members; if the collective action goes further than that, it amounts to regulation of the market contrary to Article 43 EC which cannot be justifi ed by the protection of the interests of trade union members.
terms of collective agreements are not excluded from the scope of the Treaty provisions on freedom of movement for persons (Viking para 54). Measures having equivalent effect 'not only take the form of restraint described; whatever the description or technique employed, they can also consist of encumbrances having the same effect.' 64 In order for measures to amount to such 'restraints' or 'encumbrances' it would seem necessary for them to interpose themselves in some way between potential purchasers of imported goods and potential sellers of those goods.
In Commission v France, 65 and Schmidberger, 66 the private action in issue had the aim and effect of preventing normal transit on the highway. The action thus interposed itself between potential purchasers and potential sellers of the goods in a manner analogous to regulatory action of the State. The private action in question displaced, however temporarily, the prerogatives of the state to regulate transit on the highway. The Court implies in Viking that such action is subject directly to the application of Article 28 EC. It may be that Article 28 EC applies horizontally solely to that private action which seeks to regulate trade or the transit of goods, in a way analogous to the ways in which State authorities regulate trade or the transit of goods. The form of such regulation, however, need not in principle amount to physical interference with the transit of goods.
The effect of applying Article 28 EC to private action restricting the free movement of goods is that such action in turn becomes, in principle, subject to the competence of the Community institutions to regulate the internal market, subject to restraints on such regulation resulting from 62 the general principles of law, including fundamental rights. One outcome of the judgment of the Court of Justice in Commission v France was the adoption of Council Regulation (EC) No 2679/9 on the functioning of the internal market in relation to the free movement of goods among the Member States, based on Article 308 EC. 67 The Regulation provides inter alia that where serious disruption to the free movement of goods occurs in a Member State, the Member State concerned shall take all necessary and proportionate measures so that the free movement of goods is assured in the territory of the Member State in accordance with the Treaty. 68 The Regulation may not however be interpreted as affecting in any way the exercise of fundamental rights as recognised in Member States, including the right or freedom to strike, or exercise any other right or freedom bestowed by the specifi c industrial relations systems in Member States.
69 It does not follow, however, that regulation of the right to strike and other collective action fall outside the scope of Community regulatory competence. In Viking and Laval, the Court balances the fundamental right to strike against the fundamental economic freedom to carry on business across national frontiers, and in so doing defi nes the limits of each right and freedom in the context in question. If the Court of Justice is competent to undertake this balancing exercise in the exercise of its judicial competence, then the Commission, Council and Parliament are in principle competent to undertake a similar exercise in the exercise of their legislative functions. In the context of the free movement of goods, the only available Treaty base for regulation of collective action of workers would seem to be Article 308 EC, since Article 95 (2) EC excludes from the scope of Article 95(1) EC provisions 'relating to the rights and interests of employed persons.'
Article 28 EC is applicable to purchasing choices by State authorities
There is no indication in Article 28 EC that it aims to regulate purchasing choices. Indeed, in a consistent case law, the Court of Justice has described measures having equivalent effect to quantitative restrictions as all 'trading rules enacted by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade' (emphasis added).
70 The Court has also applying to the marketing of products. 71 These formulations used by the Court in describing the measures covered by Article 28 do not suggest that purchasing choices which favour domestic products would amount to measures covered by Article 28 EC. It would seem to follow that if, e.g., individual consumers admit to making discriminatory choices by favouring domestic products, their conduct would not fall within the scope of Article 28 EC. Moreover, from a policy point of view it would be excessively intrusive and burdensome to hold purchasing decisions by private individuals to be subject to Article 28 EC.
On the other hand, it is established that Article 28 EC does apply to the purchasing choices of public authorities.
72 It is also established that recommendations by or on behalf of the State to purchase products of local origin fall within the scope of Article 28. 73 Advertising campaigns by producers encouraging consumers to buy their products constitute normal market behaviour designed to improve the position of those concerned on the market, and do not fall within the scope of Article 28 EC.
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The present writer considers that the same is true of advertising campaigns by producers encouraging consumers to buy goods of local rather than foreign origin.
Purchasing choices made by State authorities are intrinsically susceptible to being infl uenced by the policy consideration of giving preference to national products, and may for that reason be equated to measures which regulate trade in goods. The Court of Justice has indicated that the aim of Community rules on procurement by public bodies is to avoid the risk of preference being given to national tenderers and to avoid the possibility that public bodies may choose to be guided by considerations other than economic ones. 75 or imposed such preferences on private market operators or consumers, such recommendations or requirements would amount to trading rules affecting the marketing of products. Where public bodies choose to be guided by considerations other than economic ones, such as national preference, the effect is as much regulation of the market as would be the imposition of such preferences on private market operators or consumers. In such circumstances what appears to be a purchasing choice in fact has a dual character. The purchasing choice is combined with a regulatory choice on the part of the State. It is the regulatory choice by the State which amounts to a measure having equivalent effect to a quantitative restriction within the meaning of Article 28 EC.
Article 28 EC should not be regarded as applicable to purchasing choices by private market operators
Individual purchasing choices by private operators cannot be equated with purchasing choices by public authorities. If a private market operator (such as a supermarket) chooses to discriminate against imports in order to favour local produce and local employment, that choice is not subject to the regulatory constraint characteristic of a quantitative restriction or a measure having equivalent effect. In any event, it may be commercially rational for a market operator to take into account ostensibly non market considerations when exercising purchasing options, since such non market considerations may infl uence the purchasing choices of customers of the market operator. Thus, the supermarket giving preference to local produce may improve its market position with consumers who wish, for a variety of reasons (e.g., environmental reasons, protecting local jobs), to purchase local produce. Disentangling market and non market considerations could be diffi cult in such circumstances.
It seems that, in principle, discriminatory purchasing choices by a private market operator should fall outside the scope of Article 28 EC, even if the private operator holds a signifi cant market position. Advocate General Maduro seems to distinguish between discrimination by private market operators holding insignifi cant market positions (he gives the example of an individual shopkeeper), and discrimination by private market operators holding signifi cant market positions. This is a possible solution, but the present writer is not convinced it is correct. In the absence of collective action, which could be regarded as aiming to regulate the market, discriminatory purchasing decisions by private market operators would not seem to fall within the scope of Article 28 EC.
There are policy reasons for supporting this conclusion. Placing private market operators at risk of legal action by potential vendors of imported goods would place excessive burdens on potential purchasers of such products. Reference has already been made to the diffi culty of disentangling market considerations from non market considerations in this context. Even though they would be free to justify decisions favouring domestic products on commercial grounds, the risk of being forced to do so in the course of litigation could force purchasers into 'defensive purchasing' practices, which could lead in practice to adherence to the transparency obligations incumbent on State purchasing bodies. The duty of transparency arises when State bodies wish to place a contract of suffi cient signifi cance to be of interest to out of State operators. The duty of transparency results from the duty on such State bodies not to discriminate indirectly against out of state operators in the award of contracts, and requires such bodies to publish a suffi ciently accessible advertisement prior to the award of a contract, in order to open the contract award to competition and allow the impartiality of procurement remedies to be reviewed. 76 If private market operators were obliged not to discriminate in their purchasing choices against imports, they would seem to be bound by the same transparency obligations as State purchasing bodies, leaving aside any question of 'defensive purchasing' referred to above.
Imposing a duty on private market operators not to discriminate in purchasing choices would extend Community legislative competence signifi cantly. It would follow that the Community institutions could lay down rules to be followed by private market operators when making purchasing choices, analogous to those laid down by Community rules for State authorities, and State fi nanced and controlled authorities. Since the present writer considers that Community competence to regulate the internal market should be subject to reasonable limitations, the latter consideration is regarded as arguing against horizontal application of Article 28 EC in the present context. The foregoing considerations support the conclusion that even private market operators holding signifi cant positions on the market should not be bound by the horizontal application of Article 28 EC when they make purchasing choices.
It might be said that the position would be different if a private operator chose to undertake a competitive procurement exercise by inviting certain operators to express interest in a contract, or by advertising a contract specifi cation and inviting bids. It might be said that this would amount to a suffi cient regulation of the market to attract the application of Article 28 EC, so that direct or indirect discrimination against imports would and should be prohibited. The present writer does not consider that steps taken to solicit expressions of interest or bids from potential suppliers amounts in itself to regulation of the market for the purposes of the horizontal application of Article 28 EC. The 'rules' applied by the potential purchaser are not in any way extrinsic to the market, but are on the contrary a feature of normal market behaviour, even if the potential purchaser takes decisions within the framework of those rules which amount on the face of it to direct or indirect discrimination against imports. Take for example a situation where a potential purchaser invites expressions of interest in the supply of certain components by means of an advertisement on a website. This provokes expressions of interest from a number of potential suppliers, including some who manufacture the components in other Member States. Suppose the potential purchaser enters into negotiations solely with those market operators expressing interest who have in the past satisfactorily supplied the needs of the potential purchaser in question, and suppose those market operators all supply components produced in the same Member State as the potential purchaser. This latter choice has the effect of excluding imports from the potential purchasing decision. But it would be wrong to describe such discrimination in the course of the competitive tendering exercise as amounting to regulation of the market. And from the policy point of view, it would be excessively burdensome to place private operators in such circumstances at risk of a challenge by a potential supplier of goods produced in another Member State. The outcome of subsequent court proceedings would seem to depend on whether or not the market operator's decision to confi ne its attention to its previous suppliers was a decision which could be on the facts be regarded as falling within the scope of normal market behaviour. Confi ning consideration to tried and tested suppliers would often be an entirely cost effective and rational way to proceed. The costs of requiring market operators to litigate in order to defend their purchasing choices would seem to outweigh potential benefi ts. The present writer considers that the latter consideration argues against purchasing choices being subject to Article 28 EC even if a private market operator directly discriminates against imports by requiring suppliers to supply only domestically produced goods.
Reference has already been made to the Mangold case, which establishes the horizontal effect of the general principle of equality. It might be argued that this principle argues in favour of making potential purchasers accountable for discriminatory procurement decisions, even if they are private market operators. It is argued above that purchasing decisions of private market operators do not fall within the scope of Article 28 EC. There seem to be no obvious reasons for concluding that such purchasing decisions nevertheless fall within the scope of Community law for the purposes of application of the general principle of equality. And the policy considerations referred to above argue against this conclusion.
The Treaty should be applied to discriminatory sales choices by private market operators
The present writer would however draw the opposite conclusion as regards sales choices by private operators, such as shops or supermarkets, which discriminate on grounds of nationality, or by reference to the residence of potential purchasers, in the supply of goods. It would not seem to be excessively burdensome to impose on private operators the obligation not to depart from their normal terms and conditions of sale in the case of non nationals and non residents, unless such departure represented normal market behaviour. Whereas imposing an obligation of non discrimination on purchasers would impose a positive obligation to take account of the position of imports, an obligation of non discrimination on purchasers would amount to a negative obligation not to depart from normal business practice except on normal commercial grounds. This would be conducive to achieving the aims of the internal market, without imposing excessive obligations on private operators. Any resulting increase in Community competence would be justifi ed by these same considerations. This conclusion, however, is to be derived from the horizontal effect of the general principle of equality, in conjunction with Article 28 EC, rather than from Article 28 EC alone. The question of the imposition of duties of non discrimination on private market operators, such as shops and supermarkets, in the supply of goods, is considered further below, in conjunction with consideration of the imposition of similar duties as regards the supply of services by private market operators such as hotels etc.
The horizontal scope of Article 39 EC
Walrave and Koch holds that the prohibition of discrimination in Article 39 EC applies not only to the action of public authorities but also to rules of any other nature aimed at regulating gainful employment in a collective manner. 77 But the horizontal scope of Article 39 EC is not confi ned to situations where private action regulates employment collectively. The latter Article, which prohibits, inter alia, discrimination on grounds of nationality as regards pay and conditions of employment, does not appear to be aimed solely at State action, nor indeed collective action by private operators, and on the face of it the Article catches discrimination by individual employers, whether that discrimination is dictated by national legislation, or private prejudice. That is indeed the conclusion confi rmed by the Court's case law, in particular in the Angonese case.
78 Similar considerations apply to equal pay for men and women as apply to Article 39 EC. Article 141 EC requires Member States to ensure implementation of the principle of equal pay for men and women -the aim of that provision is to give rights to employees to receive the same pay for work of equal value irrespective of sex. On the face of it is this provision has the aim of placing obligations on the employers not to discriminate between men and women, as the Court of Justice held in Defrenne v Sabena.
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The horizontal scope of Article 49 EC
Article 49 EC does not prohibit discrimination by service providers against service recipients
Walrave and Koch holds that the prohibition of discrimination in Article 49 EC applies not only to the action of public authorities but also to rules of any other nature aimed at regulating the provision of services in a collective manner. 80 Article 49 EC prohibits 'restrictions on freedom to provide services within the Community… in respect of nationals of Member States who are established in a State of the Community other than that of the person for whom the services are intended.' The Court of Justice has observed that Article 49 EC do not draw any distinction as to the source of the restrictions on free movement which are to be abolished or prohibited.
81 Nevertheless, on the face of it, the wording of Article 49 EC appears to be aimed at regulatory measures (whether public or private) which might prevent market operators established in one Member State from providing services to customers established in another. Recipients of services might derive rights from the prohibition of restrictions on the freedom of providers, but only because giving rights to recipients is a necessary means of ensuring the rights of providers; in Luisi and Carbone the Court describes the right of a recipient of a service to travel to another Member State as the necessary corollary of the right of the service provider, and fulfi ls the objective of liberalising gainful activity by way of provision of services. 82 This analysis would suggest that discrimination by a service provider against a service recipient would not be covered by Article 49, since no restriction would be being placed on the former's freedom to provide a service to the latter. 
The general principle of equality in conjunction with Article 49 EC prohibits discrimination by service providers against recipients
However, for the reasons given above in the context of the discussion of Mangold, account must be taken of the general principle of equality, and in particular the general prohibition on discrimination on grounds of nationality, within the scope of application of the Treaty, laid down in Article 12 EC. In the Cowan case the Court of Justice endorsed the proposition that a tourist from one Member State visiting another Member State was covered by Article 49 EC as a service recipient. Being thus in a situation covered by Community law, Article 12 required that he 'be placed on a completely equal footing' with nationals of the Member State in question. 83 He was thus entitled to claim compensation from public funds for an assault which took place during his visit, on the same basis as French nationals. 84 The Court in the Eberhard Haug-Adrion case proceeded on the basis that the prohibition of discrimination in Article 12 EC and Article 49 EC might apply to premiums charged by an insurance company to its customers if the premiums discriminated on grounds of nationality. 85 The Mangold case, referred to above, supports this approach, since it upholds the horizontal direct effect of the general principle of equality; which includes the prohibition of discrimination on grounds of nationality.
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The provision of services by service providers to service recipients resident in a different Member State falls within the scope of Community law. For a service provider to refuse on grounds of nationality to supply a service to visiting nationals of other Member States would on the face of it seem to be incompatible with the horizontal effect of the fundamental principle of equality. It would seem to follow that, for example, hotels, and other service providers in a Member State, which refused to deal with visiting nationals of other Member States, would in principle be caught by the horizontal effect of the general principle of equality, in conjunction with Article 49 EC.
It might also be the case that discrimination by hotels and other service providers against resident nationals of other Member States would be incompatible with the general principle of equality. to the general principle of non discrimination laid down by Article 12 EC, by virtue of their being subject to, inter alia, Articles 28 EC and Article 49 EC, and thereby falling within the scope of operation of the Treaty, without there being any need to connect them in a particular case with the specifi c provisions of Article 28 and 49 EC. 87 The analogous argument can be made that if the provision of services by service providers to service recipients falls within the scope of Community law in the cross frontier situations covered by Article 49 EC, that relationship falls within the scope of Community law for the purposes of Article 12 EC, without there being any need to connect that relationship in a particular case with Article 49 EC. If that argument is correct, it would indeed lead to the conclusion referred to above, that it would be contrary to the general principle of equality for hotels etc to discriminate against not only visiting nationals of other Member States, but also resident nationals of other Member States.
Support for this line of argument, as regards individuals if not undertakings and companies, is to be found in the concept of EU citizenship, and the case law thereon. In Martinez Sala the Court held that a national of one Member State lawfully resident in the territory of another was entitled to rely on Article 12 EC to claim equality in all situations falling within the material scope of Community law. 88 A situation fell within the material scope of Community law if the situation was covered by Community rules applicable to cross-border situations, even if those rules did not apply to the situation in issue. 89 The reasoning is similar to that in Phil Collins, and in truth the general line of reasoning in Martinez Sala would not seem to be dependent upon the concept of EU Citizenship.
The general principle of equality in conjunction with Article 28 EC prohibits discrimination by shops, supermarkets etc.
A similar argument could be made if shops or supermarkets engaged in such discrimination as regards the supply of goods. The Court's case law establishes that residents of one Member State visiting the territory of another to purchase goods fall within the scope of Article 28 EC and are entitled in principle to the shop under the same conditions as the local population. As the Court says in GB- INNO It would seem to follow that it would be contrary to the general principle of equality, and in particular Article 12 EC, for shops or supermarkets to discriminate against visiting nationals of other Member States or resident nationals of other Member States.
The position is analogous for discrimination on racial grounds in the supply of goods or services to the public
It is to be noted that if the foregoing arguments are correct, the result would be to align legal protection against discrimination on grounds of nationality, with that accorded against discrimination on grounds of racial or ethnic origin under Council Directive 2000/43/EC, Article 3(1)(h) of which (in conjunction with Articles 1 and 2) prohibits discrimination inter alia as regards 'access to and supply of goods and services which are available to the public…'. Article 3(1) of the Directive makes it clear that it applies to the supply of goods and services by both the public and private sectors. The fact that private operators are prohibited from discriminating against potential customers on grounds of racial or ethnic origin suggests that it would not be excessively burdensome to accord similar protection to non-nationals, or indeed, non-residents.
Justifying discrimination by service providers against non resident recipients
It is appropriate to give further consideration to the position of a service provider discriminating against a recipient resident in another Member State. If it is the case that such discrimination is contrary to the general principle of equality, in conjunction with Article 49 EC, then the horizontal effect of these provisions would seem to apply to service providers refusing to provide services to customers on the ground that they are resident in a different Member State, and to service providers providing services to such customers on discriminatory terms. It will be noted that the Eberhard Haug-Adrion case, referred to above, concerned the latter situation, viz., an insurance company in Germany allegedly discriminating against a customer resident in Belgium. In each of the cases referred to -refusal to provide a service, or provision but on discriminatory terms, questions of justifi cation could arise. The Court of Justice held in Ciola that national rules which discriminate by reference to the place of residence of the recipient of services can be justifi ed only by an express derogation such as Article 46 EC. 91 It will be recalled that the latter Article provides for derogations from the freedom to provide services on grounds of public policy, public security or public health. In Bosman 92 the Court of Justice, referring to the application of Article 43 EC to the rules of sporting associations, held that individuals could rely on justifi cations on grounds of public policy, public security or public health; neither the scope nor the content of those grounds of justifi cation was in any way affected by the public or private nature of the rules in question.
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In Laval, 94 the Court took a different approach, and held that grounds of public policy could only be relied upon by public bodies. 95 It follows that service providers discriminating against service recipients cannot be required by the ruling in Ciola to justify their conduct by reference to public policy, public security or public health.
In Viking, the Court held that a trade union could justify collective action restricting the exercise of a fundamental freedom by recourse to overriding reasons of public interest, such as the protection of workers. The option of relying upon overriding reasons of public interest might be open to service providers seeking to justify discrimination against recipients residing in other Member States. But a more straightforward option might be available. In Eberhard Haug-Adrion the Court held that offering a reduced no-claims bonus in respect of cars with customs plates was justifi ed on actuarial grounds. It seems, then, that a service provider seeking to justify a refusal to provide a service to a recipient in another Member State, or seeking to justify dealing on terms which are discriminatory compared to terms offered to recipients in the same State, may do so in one of two ways. The fi rst is on the basis that from the commercial point of view there is no discrimination at all -as in the Eberhard Haug-Adrion case. In such a case the service provider may say that for commercial reasons it is not profi table to provide its service beyond the borders of the Member State in which it is located, or that the different terms offered refl ect differences in costs or other factors relevant to pric- ing the service for recipients in other Member States. It will be recalled that it was argued at the outset that normal market behaviour designed to improve the market position of one economic operator should not in principle be held to amount to a restriction on the fundamental freedom of another market operator. As noted above, a service provider might also seek to justify discriminatory treatment of out of State recipients on the basis of overriding reasons of public interest. It is perhaps worthy of note that the overriding reason of public interest referred to in Viking -the protection of workers -is itself also a private economic interest, in as much as the collective action pursued by the trade union and international federation of trade unions concerned was aimed at furthering the economic interests of trade union members. It is perhaps likely that private market operators will most readily be able to invoke those overriding reasons of public interest which also refl ect their commercial interests, such as, for example, the protection of intellectual property rights. It seems inevitable that the kind of justifi cations which a private market operator will seek to rely upon in this context will be, in one way or another, economic justifi cations, although in the case of action by State authorities, derogation from fundamental freedoms on economic grounds is not in principle permissible.
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It is argued above that purchasing choices of private operators relating to goods and services do not fall within the scope of Community law for the purposes of the general principle of equality, but that sales choices do. It is argued that this distinction is supported by policy considerations, in particular the consideration that it would be excessively burdensome to impose on private operators the obligation not to favour domestic products in their purchasing decisions. Even though they would be free to justify decisions favouring domestic products on commercial grounds, the risk of being forced to do so in the course of litigation could force purchasers into 'defensive purchasing' practice which could lead in practice to adherence to the transparency obligations of state purchasing bodies. The threat of litigation might even lead some market operators to believe that it was safer to buy imports than domestic products.
It would not seem, however, to be excessively burdensome to impose on private operators the obligation not to depart from their normal terms and conditions of sale in the case of non nationals or non residents, unless such departure represented normal market behaviour. Whereas an obligation of non discrimination on purchasers would amount to a positive obligation to take account of the position of imports, an obligation of non discrimination on purchases would amount to a negative obligation not to depart from normal business practice except on normal commercial grounds. It is also argued above that recognising Community competence to regulate such discrimination would be conducive to achieving the aims of the internal market, without imposing excessive burdens on private market operators.
A possible case in point -excessive 'roaming' charges
A possible example of discriminatory service provision contrary to the general principle of equality and in particular to Article 12 EC is that of excessive 'roaming' charges, which have been recently regulated by Regulation (EC) No 717/2007 of the European Parliament and Council. A mobile telephone user is a 'roaming' customer when that customer has a contract with a home provider which permits him or her to make or receive calls on a visited network in another Member State, by means of arrangements between the home provider and the operator of that visited network. The visited network makes charges ('wholesale' charges) to the home provider, for allowing the roaming customer to use the visited network, and the home provider makes charges ('retail' charges) to its customer. The reason for the adoption of an EC Regulation regulating these wholesale and retail charges was that such charges were regarded as being excessive, in the sense of the margin between costs and prices being wider than would prevail in fully competitive markets. 97 The excessive retail charges were regarded as resulting from high wholesale charges levied by the foreign host network operator and also, in many cases, from high retail mark-ups charged by the customer's own network operator. 98 The preamble noted that 'reductions in wholesale charges are often not passed on to the retail customer.' 99 Accordingly, the Regulation imposes regulatory obligations at both retail and wholesale level, to protect the interests of roaming customers. These regulatory obligations comprise a maximum average wholesale charge, and a maximum retail charge.
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There are two points to make about the situation prevailing prior to the adoption of Regulation 717/2007 which seem relevant to the present discussion. The fi rst is that the markets in question were not fully competitive markets. This resulted at least in part from the fact that roaming services at retail level are not purchased independently but constitute only one element of a broader retail package purchased by customers from their home provider. 101 The second point to be made is that the retail charges made to roaming customers by their home provider were discriminatory in comparison with domestic tariffs, being 'roughly four times higher than domestic tariffs.'
102 Since it appears that the excessive and discriminatory retail charges resulted at least in part from high wholesale charges, it seems likely that visited networks were imposing discriminatorily high wholesale charges on home operators. Assuming for the sake of argument that both forms of discrimination existed, they would seem to amount to infringements of the general principle of equality, in particular of Article 12 EC.
Counter arguments might be raised. In each case it might be said that the pricing behaviour of the network operators amounted to normal market behaviour; the market might not be fully competitive, but that simply means that market operators have more freedom in price fi xing than they would otherwise have, and they naturally charge as much as they can. It is certainly the view of the present writer that normal market behaviour cannot amount to a breach of the general principle of equality. But a key question which arises is the extent to which a market operator can, or should be able to justify discrimination against out of state operators, or discrimination against customers solely because they have crossed a national frontier, on grounds of normal market behaviour, when market conditions are not normal, and the market is not 'fully competitive'? It has been argued above that market operators should be permitted to justify discrimination by reference to cost or other considerations which in effect rebut the original inference of discrimination. But the case under consideration -roaming charges -is rather different.
If it is correct that the regulation of roaming charges is in fact an attempt to eliminate discrimination on grounds of nationality and residence, it would not seem to be the fi rst time that the Community lawmaker has employed legislation under Article 95 EC for this purpose. Regulation (EC) No 2560/2001 on cross-border payments in euro, lays down rules on such payments in order to ensure that charges for those payments are the same as those for payments within a Member State. The preamble states that the fact that the level of charges for cross-border payments continues to remain higher than the level of charges for internal payments 'is hampering cross-border trade and therefore constitutes an obstacle to the proper functioning of the internal market'. 103 The conduct complained of however is the conduct of private parties which discriminates on grounds of nationality and/or residence. The explana-tory memorandum to the Commission Proposal for the Regulation refers to discriminatory charges for the use of cash machines by out of State residents as an example of the mischief the Directive is designed to correct.
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A related issue which arises as regards roaming charges is that of the competence of the Community to adopt Regulation 717/2007 under Article 95 EC. The use of Article 95 EC as a legal base for such a measure was questioned prior to its adoption. 105 The preamble does not overtly address the question of competence, though it implies that the pricing rules it contains will ensure the smooth functioning of the internal market for roaming services.
106 Normal grounds for regulation under Article 95 EC or other legal bases for regulating the internal market are that disparities between national rules create obstacles to the free movement of goods or services, or appreciable distortions of competition, or create uncertainty or 'psychological obstacles' to individuals or undertakings engaged in cross-border economic activities. 107 It is not at all obvious that any of these grounds for regulation under Article 95 EC exist. Nor can it be said to be established that the fact that market operators are engaged in economic activity in a market which is not 'fully competitive' creates an appreciable distortion of competition justifying harmonisation under Article 95 EC. It is not surprising that the validity of the Regulation has been challenged. In Telefonica O2 and others v Secretary of State for Business and Regulation Reform the claimants argued before the Administrative Court in London that the Regulation adopts 'it is believed uniquely, a centralised price control divorced from Article 95 and the requirement to remove distortions in and obstacles to competition within the internal market. Justice of the European Communities under Article 234 EC asking inter alia whether the Regulation was invalid in whole or in part by reason of the inadequacy of Article 95 EC as a legal base.
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It is noted above, however, that it is arguable that the possible discrimination referred to above regarding roaming charges is contrary to the general principle of equality, in particular discrimination on grounds of nationality, and by reference to the residence of customers. If this argument is correct, it would mean that the correct procedure had been used for the regulation of wholesale roaming charges. If visited network operators charged home network operators on a basis that amounted to indirect discrimination on grounds of nationality contrary to Article 12 EC, competence to prohibit such discrimination could be based on Article 12 EC. The applicable procedure would be that laid down in Article 251 EC, which is the same procedure as that specifi ed for recourse to Article 95 EC. The failure to refer to Article 12 EC as a Treaty base would not necessarily be an error which would affect the validity of the Regulation.
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But the question of competence to regulate retail roaming charges raises more diffi cult issues. The discrimination involved is not discrimination based on nationality, but discrimination based on the fact that the roaming customer is having a service provided in a Member State other than that of his or her residence, and other than that of the retail provider. This amounts to discrimination on grounds of residence, contrary to the general principle of equality, which falls within the scope of application of the Treaty, since it falls within the scope of Article 49 EC; the Court has held that Article 49 of the Treaty 'applies not only where a person providing services and the recipient thereof are established in different Member States, but also in cases where the person providing services offers those services in a Member State other than that in which he is established, wherever the recipients of those services may be established.'
111 It is not clear, however, that this situation can be regulated by the Community institutions under Article 95 EC, and the present writer doubts that such a conclusion would be correct. The situation does not fall within the scope of Article 49 EC alone, since the latter Article alone does not prohibit discrimination by service providers against service recipients; that is prohibited by the general principle of equality in conjunction with Article 49 EC. While that part of the general principle of equality which covers discrimi- 109 The case is listed as Case C-58/08. nation on grounds of nationality is subject to Community competence under Article 12 EC, by means of the procedure in Article 251 EC, other aspects of the general principle of equality, other than the sex equality provisions in Article 141 EC, which are also subject to the procedure in Article 251 EC, are subject to Community competence under either Article 13 EC, or Article 308 EC. The former Article covers discrimination on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation, and Community action is subject to unanimity in Council and to consultation of the European Parliament. Legislation to prohibit other forms of discrimination may be undertaken under Article 308 EC, where it is necessary to do so in the course of operation of the common market, by the same procedure. 112 The Council of the EU has determined that discrimination based on religion or belief, disability, age or sexual orientation may undermine the achievement of the objectives of the EC Treaty, including the free movement of persons.
113 It would seem to follow that Article 308 EC provides competence to regulate retail roaming charges, since discriminatory charges place roaming customers at a disadvantage for having exercised their rights of free movement, and rectifi cation of that disadvantage is necessary to attain the objective of freedom of movement.
114 This latter objective is, moreover, one, inextricably linked to the course of operation of the common market. If the foregoing is correct, it would follow that a Regulation on roaming charges could be validly adopted as regards the regulation of wholesale roaming charges on the basis of Article 12 EC, pursuant to the procedure in Article 251 EC, but such a Regulation could not validly regulate retail roaming charges, the legal basis for which would be Article 308 EC. The effect of the case law on combining Treaty bases would seem to be that Regulation (EC) No 717/2007 on roaming charges should have been based on Article 308 EC. The main aim of the Regulation is clearly to ensure that users of public mobile telephone networks do not pay excessive prices for Community-wide roaming services. 115 In order to achieve this aim, retail prices are subject to control. 116 Since one of the causes of excessive retail charges is excessive wholesale charges, the latter are also subject to con-trol. 117 It might be possible to conclude that the control of retail charges comprises the main or predominant purpose or component of the Regulation, and that the control of wholesale charges is merely incidental; alternatively, and more convincingly, the two objectives are inseparably linked. If either analysis is correct, Article 308 EC is the appropriate legal basis, rather than Article 95 EC.
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It is to be noted, however, that the Court of Justice does not take a rigorous approach towards questions of competence under Article 95 EC, and it is likely that the Court will endorse fairly general arguments justifying the use of Article 95 EC.
119 Similar questions as to the appropriate Treaty base for the Regulation on roaming charges would seem to arise in respect of Regulation (EC) No 2560/2001 on cross-border payments in euro.
Horizontal effect of Article 56 EC -capital and payments
Within the framework of the Chapter on capital and payments, all restrictions on the movement of capital and on payments between Member States and between Member States and third countries are prohibited. 120 These provisions are without prejudice to the right of Member States to apply relevant provisions of their tax law which distinguish between taxpayers who are not in the same situation with regard to their place of residence or with regard to the place where their capital is invested. 121 A general argument in favour of the horizontal effect of Article 56 EC is that it does not draw any distinction as to the source -public or private -of the restrictions which it prohibits. In the case of other Treaty Articles, such as Articles 39 EC and 49 EC, the Court has regarded it as a factor favouring the possibility of horizontal effect that these provisions do not draw any distinction as to the source of the restrictions on free movement which are to abolished or prohibited.
122 It is suggested above that Article 28 EC applies horizontally solely to that private action which seeks to regulate trade or the transit of goods in a way analogous to the ways in which State authorities regulate trade or the transit of goods, and it is possible that the same conclusion should be adopted for Article 56 EC. The present writer inclines, however, to the view that Article 56 123 This is based on policy grounds. Article 56 EC applies to movement of capital between Member States and third countries as well as between Member States. It has been held to be directly effective in these respects. 124 Excluding horizontal direct effect would prevent private operators in Member States being vulnerable to actions at the suit of third country market operators in circumstances where it is unlikely that such third country operators would be similarly vulnerable.
125 It is argued below that the position of market operators in Member States could be safeguarded by application of the general principle of equality; but that the protection of this principle should not be extended to nationals of third countries resident in third countries.
Although the Treaty does not defi ne the terms 'movement of capital' and 'payments', the case law of the Court of Justice has indicated that Directive 88/361, 126 together with the nomenclature annexed to it, may be used for the purposes of defi ning what constitutes a capital movement. 127 It follows that capital movements include, for example, investing in a new or existing undertaking with a view to controlling and managing that undertaking, and investing in real property in national territory by non-residents. Thus, for example, national measures which discourage residents of one Member State from purchasing land in the territory of another infringe Article 56 EC.
128 On the basis of the arguments developed above in connection with Article 49 EC, it is possible to conclude that the general principle of equality, in conjunction with Article 56 EC, would prohibit, for example, provisions of the constitution of a company incorporated in a Member State which exclude nationals of other Member States from acquiring shares in the company. While Article 56 applies to capital movements between Member States and between Member States and third countries, it cannot be assumed that the general principle of equality, and in particular the prohibition of discrimination on grounds 123 of nationality in Article 12 EC, will apply to nationals of third countries resident in third countries as regards participation in the capital of a company registered in a Member State, and it considered that this possibility should be generally excluded on policy grounds.
129 Further reference to restrictions on fundamental freedoms resulting from provisions of the corporate constitution is made in the context of Article 43 EC, below. It is also possible to conclude, on the basis of the arguments referred to above, that a refusal by a vendor of real property, for example a property developer marketing apartments in a new development in a Member State, to sell properties to residents of other Member States, would be contrary to the general principle of equality, in conjunction with Article 56 EC. The general principle of equality, in conjunction with Articles 39 and 43 EC, would seem to lead to the same conclusion as regards an employed or self-employed national of one Member State seeking to purchase housing or business premises in the territory of another. The same conclusion would seem to follow for all nationals of Member States resident in the territory of another, on the basis of the Court's case law in Phil Collins and Martinez Sala, referred to above. This would produce similar protection against discrimination on grounds of nationality in this context as is provided against discrimination on grounds of racial or ethnic origin under Directive 2000/43/EC, Article 3(1)(h) of which (in conjunction with Articles 1 and 2) prohibits discrimination on grounds of racial or ethnic origin as regards 'access to and supply of goods and services which are available to the public, including housing' (emphasis added). The Directive in question would also seem to prohibit provisions of a corporate constitution which discriminate on racial or ethnic grounds, and this point is discussed below in the context of Article 43 EC. Further reference will be made to capital movement, as appropriate, in the context of the discussion of Article 43 EC. 129 Art 57(1) provides that the provisions of Art 56 shall be without prejudice to the application to third countries of any restrictions which exist on 31 December 1993 under national or Community law adopted in respect of the movement of capital to or from third countries involving direct investment -including in real estate -establishment, the provision of fi nancial services or the admission of securities to capital markets. Moreover, free movement of capital between Member States and free movement of capital between third countries cannot be entirely assimilated, since such movements take place in different legal contexts. See Case C-101/05 Skatteverket v A. Judgment of 18 December 2007, para 60. Thus, in Case C-446/04 Test Claimants in the FII Group [2006] ECR I-11753 para 171, the Court stated that it may be that a Member State will be able to demonstrate that a restriction on capital movements to or from third countries is justifi ed for a particular reason in circumstances where that reason would not constitute a valid justifi cation for a restriction on capital movements between Member States.
The horizontal scope of Article 43 EC -provisions of the corporate constitution and action by directors as restrictions on freedom of establishment
Discriminatory provisions in the corporate constitution
There seem to be strong grounds for considering that a provision of the corporate constitution prohibiting non nationals or non residents from acquiring shares in the company would be incompatible with (a) the general principle of equality, in particular the prohibition of discrimination on grounds of nationality in Article 12 EC, in conjunction with Article 56 EC, and (b) with Article 43 EC, either alone, or in conjunction with the general principle of equality/Article 12 EC.
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In the fi rst place, the corporate constitution regulates collectively the terms and conditions upon which shares may be bought and sold. The purchase of shares falls within the scope of Article 56 EC, comprising either 'direct investment', where the acquisition of corporate control is involved, or 'portfolio investment' where it is not'. Direct investment is defi ned as follows by the Court of Justice in Commission v. Belgium:
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Points I and III in the nomenclature set out in Annex I to Directive 88/361, and the explanatory notes appearing in that annex, indicate that direct investment in the form of participation in an undertaking by means of a shareholding or the acquisition of securities on the capital market constitute capital movements within the meaning of Article [56] of the Treaty. The explanatory notes state that direct investment is characterised, in particular, by the possibility of participating effectively in the management of a company or in its control.
Referring to the same Directive, the Commission describes 'portfolio investment' as follows in its 1997 Communication on Certain Legal Aspects concerning intra-EU Investment:
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In the Directive, the heading 'Acquisition . . . of domestic securities.' includes, among others, the transaction 'acquisition by non-residents' of shares and bonds in domestic companies on pure fi nancial investment grounds, that is, without the aim of exerting any infl uence in the management of the company. Thus, this transaction is considered as a form of capital movement. It is also usually known in the fi nancial literature as 'portfolio investment'.
It has been argued above that Article 56 EC could only have horizontal effect in circumstances where private action regulated capital 130 There is some discussion of this in Wyatt, Dashwood and others (n 91) 20-021. movement in the same way as state action regulates the market. This would allow for the possibility that a provision of a corporate constitution which excluded non residents from acquiring shares in the company would amount to suffi cient collective regulation of the market in shares to attract the horizontal effect of Article 56 EC. As indicated above, however, the present writer inclines to the view that Article 56 EC should be construed as having solely vertical effect. The purchase of shares in a company incorporated in a Member State by residents of other Member States would however fall within the scope of Article 56 EC. Restrictions on such acquisition in the corporate constitution would amount to indirect discrimination on grounds of nationality contrary to Article 12 EC, and the latter Article would seem to be capable of horizontal effect in such circumstances. It would follow that nationals of Member States could rely on the horizontal effect of the Treaty in such circumstances, but nationals of third countries could not, unless resident in a Member State, in which case reliance might still be placed on the general principle of equality.
Article 43 EC aims to remove discriminatory restrictions on the pursuit of self employed activities and the management of undertakings. The Court has held that 'a national of a Member State who has a holding in the capital of a company established in another Member State which gives him defi nite infl uence over the company's decisions and allows him to determine its activities is exercising his right of establishment'. 133 It follows that an individual or company seeking to acquire such a holding would also fall within the scope of the right of establishment. Would a provision of the corporate constitution prohibiting non nationals from acquiring shares in a company be incompatible with Article 43 EC? Such a provision would regulate access to the self employed activity of management of a corporate undertaking, and it would seem to do so collectively, in the sense that the restriction would apply to all those holding shares, and to all those wishing to purchase shares from such persons with a view to acquiring control of the company in question. Article 7(4) of Regulation 1612/68/EEC nullifi es clauses of individual or collective agreements concerning inter alia eligibility for employment which lay down or authorise discriminatory conditions in respect of workers who are nationals of other Member States. In Walrave and Koch the Court of Justice cites this provision in support of the proposition that Article 39 EC 'extends likewise to agreements and rules which do not emanate from public authorities'. 134 The Court's reasoning in this respect is supported by its later judgment in Rutili, in which the Court holds that Regulation 1612/68/EEC does not create any new rights, but lays down the scope and detailed rules for the exercise of rights conferred directly by the Treaty. 135 In Walrave and Koch the Court adds that the activities referred to in Article 49 EC are not be distinguished by their nature from those in Article 39 EC, but only by the fact that they are performed outside the ties of a contact of employment.
136 Precisely the same point of course holds good for Article 43 EC. If Article 39 EC has horizontal effect as regards 'agreements and rules' which do not emanate from public authorities and which impose discriminatory rules regarding access to employed activities, it would seem to follow that Article 43 EC has horizontal effect as regards rules laid down by agreement in a corporate constitution exclude non-nationals from the self-employed activity of managing a corporate undertaking. This line of argument receives further support from the fact that Article 8 of Regulation 1612/68/EEC guarantees equality for workers as regards membership of trade unions, and the exercise of rights attaching thereto such as voting rights. If Article 39 EC grants equality to employed persons as regards membership and voting rights in private law bodies such as trade unions, it is diffi cult to see why Article 43 EC should not grant similar equality to self-employed persons as regards membership and voting rights in private law bodies such as companies.
The present writer would conclude that Article 43 EC prohibits discrimination on grounds of nationality in the provisions of corporate constitutions where the consequence is to prevent nationals of Member States from acquiring control of and taking part in the management of corporate bodies. Even if this effect could not be derived from Article 43 EC itself, it would seem to follow from Article 12 EC, since the purchase by a national of one Member State of a controlling shareholding in a company established in the territory of another falls within the scope of Article 43 EC.
If the foregoing conclusion is correct, it would seem that in this respect protection against discrimination on grounds of nationality is similar to protection against discrimination on racial or ethnic grounds under Directive 2000/43/EC, Article 3(1)(a) of which prohibits discrimination on racial or ethnic grounds as regards conditions for access to self-employment, and Article 14 of which requires Member States to declare null and void or amend inter alia the internal rules of undertakings. Article 43 EC has horizontal effect as regards contractual rules which collectively regulate eligibility for the conduct of self-employed activities, or contractual rules which establish and regulate private law bodies such as trade unions or companies, that horizontal effect is not necessarily confi ned to discriminatory provisions, but may apply also to non discriminatory provisions which hinder or make less attractive the exercise of a fundamental freedom, providing that the provisions in question are not a manifestation of normal market activity.
Non discriminatory restrictions in the corporate constitution
The Court of Justice seems to accept in the BAA case that trade in the shares of a company can comprise a market, restrictions on access to which may be incompatible with Article 56 EC on capital movement. Considering provisions of the corporate constitution which limited any shareholder to a maximum holding of 15% of the equity shares in the company concerned, and which gave rights of prior approval over certain transactions (principally the sale of a designated airport, or winding up of the company) to a British government minister by virtue of his ownership of a single £1 'special share', the Court held:
In this instance, although the relevant restrictions on investment operations apply without distinction to both residents and non-residents, it must none the less be held that they affect the position of a person acquiring a shareholding as such and are thus liable to deter investors from other Member States from making such investments and, consequently, affect access to the market… 137 In the case in question, the restrictions were attributable to the State. It might be said that, if the same provisions had been adopted by private shareholders, without the participation of the State, the relevant arrangements would not have deterred investors from making such investments, and would not have amounted to restrictions on capital movement. While this argument might be plausible as regards the powers of prior approval of the special shareholder of decisions to sell designated airports or wind up the company, it is not really plausible as regards the 15% equity limitation. The reason why that limitation deters investors is that it makes investment with a view to exercising a controlling infl uence over the company impossible. The fact that the limitation was introduced at the behest of the State and maintained by virtue of the existence of the special share held by the State cannot really detract from this fundamental point. It is diffi cult to avoid the conclusion that an equity limitation in a corporate constitution, introduced by private shareholders, and maintained by the existence of a special share in the hands of a private shareholder, could amount to a restriction on capital movement, and a restriction on freedom of establishment. While doubts have been ex-pressed by the present writer about the horizontal effect of Article 56 EC, it has been argued that there are no grounds for entertaining the same doubts as regards Article 43 EC.
It has however also been argued that normal market behaviour on the part of one market operator cannot in itself amount to a restriction the fundamental freedom of another. Could our hypothetical equity limitation -imposed and maintained solely by private action -be defended on the ground that it comprises normal market behaviour? It is to be noted that such a limitation would neither enable shareholders, nor the company itself, to maintain or improve their position on the market; it would entrench the position of the board of the company, and deny access to the market in corporate control by preventing such a market from operating. On the face of it, such a limitation could not be regarded as normal market behaviour. It would seem to amount to a serious restriction on the right of establishment, and would require to be justifi ed by a mandatory requirement in the general interest. In such circumstances it would be necessary to consider the rationale of the corporate structure. Suppose the company concerned published a newspaper and that the equity limitation backed by the special share had been established as part of a scheme to ensure editorial independence for the newspaper in question. 138 Any restrictions on freedom of establishment might be justifi ed by the public interest in press diversity.
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Action taken by the board of a company to frustrate a takeover bid
Similar arguments might apply to measures permitted by or adopted under a corporate constitution, which are intended to and do restrict access to the market in corporate control. Into this category might fall certain conduct of the kind referred to in Article 9(2) of Directive 2004/25/ EC on take-over bids, taken to frustrate a bid, without the consent of the general meeting, where a Member State has opted out of the latter provision. 140 The following is a selective account of aspects of the Directive intended to provide context for the discussion of the possible horizontal effect of Article 43 EC.
141 Article 9(2) of the take-over Directive provides:
138 The present writer is conscious of the loose parallel with the arrangements applicable to Reuters when it was fl oated in 1984. During the period referred to in the second subparagraph [viz., while a bid is pending], the board of the offeree company shall obtain the prior authorisation of the general meeting of shareholders given for this purpose before taking any action, other than seeking alternative bids, which may result in the frustration of the bid and in particular before issuing any shares which may result in a lasting impediment to the offeror's acquiring control of the offeree company.
142
The Commission's explanatory memorandum says of the draft text of the above:
Where control of the offeree company is at stake, it is important to ensure that its fate is decided by its shareholders. The authorisation of the general meeting must therefore be given explicitly with a view to responding to a specifi c bid….The Directive does not defi ne the measures which can frustrate a bid. In general, such measures may be all operations which are not carried out in the normal course of the company's business or not in conformity with normal market practices.
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The effect of Article 9(2) is that, apart from seeking alternative bids, the board is precluded from adopting other 'defensive' measures (e.g., poison pills, sale of crown jewels etc. 144 ) without the prior consent of the general meeting, if they may result in the frustration of the bid. But this and other provisions are subject to opt out and reciprocity provisions.
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The Directive allows Member States to opt out of the rules on defensive measures for companies registered in their territories. Companies registered in those Member States which have opted out must nevertheless be allowed to opt in if they wish. And Member States may authorise companies otherwise subject to Articles 9(2) not to apply that regime if they 142 Art 9(3) makes the following provision for the general meeting which decides on any defensive measures: 'Restrictions on voting rights provided for in the articles of association of the offeree company shall not have effect at the general meeting of shareholders which decides on any defensive measures in accordance with Article 9.
Restrictions on voting rights provided for in contractual agreements between the offeree company and holders of its securities, or in contractual agreements between holders of the offeree company's securities entered into after the adoption of this Directive, shall not have effect at the general meeting of shareholders which decides on any defensive measures in accordance with Article 9.
are the subject of a takeover by a company which does not apply that regime.
146 A possible legal argument against the opt out and reciprocity provisions of the Directive is that they authorise at least some defensive conduct by the board of an offeree company which would seem to amount to an infringement of the right of establishment of a bidding company.
The rationale of the takeover Directive, referring in its preamble fi rst and foremost to Article 44(1) EC, which has as its aim freedom of establishment, is clearly to achieve freedom of establishment, and the assumption underlying Article 9(2) of the Directive, which prohibits conduct likely to frustrate a bid without the prior authority of the general meeting, seems to be that such defensive conduct, unless taken with the prior authorisation of the general meeting, constitutes an obstacle to the freedom of establishment. It is interesting that the Commission's commentary on the original proposal for 'undiluted' Article 9(2) regards defensive measures as not being 'carried out in the normal course of the company's business' and not being 'in conformity with normal market practices'. This is consistent with the approach of the present writer to the effect that normal market behaviour cannot in principle amount to a restriction on the fundamental freedom of market operators, but that behaviour other than normal market behaviour can constitute such a restriction if, inter alia, it restricts access to the market.
The fact that Article 9(2) is drafted so as to cover all defensive conduct of the board likely to hinder exercise of the right of establishment does not necessarily mean that all conduct incompatible with the latter Article would also be incompatible with the right of establishment of a bidder. Article 9(2) is a preventative rule which protects the interests of bidder and shareholders by requiring the consent of the general meeting in all cases to action of the kind referred to. So if the general meeting of a company gives authority to the board, in advance of any bid being made, to adopt certain defensive measures to protect shareholders from inadequate offers, and on the basis that such defensive measures are likely to increase the ability of the target company to negotiate a higher premium, it will be inconsistent with Article 9(2) for the board to take such defensive measures.
Yet it is not at all clear that action taken by the board in such circumstances should be considered to amount to an infringement of Article 43 EC. It has been suggested that non discriminatory activities by or on behalf of market operators to improve their market position vis-à-vis their competitors or their suppliers or customers, are not in principle and in general to be regarded as restrictions on the fundamental freedoms of others, though discriminatory conduct on the part of market operators, 146 It is debateable whether reciprocity may only be invoked by companies which have opted into the art 9(2) regime, or all companies subject to that regime. The present writer adopts the latter view. But it is not really signifi cant to the present discussion.
or activities which restrict the access to the market of other market operators, would seem capable of amounting to such restrictions. If this analysis is correct, conduct of the kind described above; viz., defensive measures authorised in advance of a bid but with a view to protecting shareholders from inadequate bids, and increasing the premium for control, cannot be regarded as a restriction on the right of establishment.
On the other hand, Article 43 EC would seem to impose some limits on the consequences of opting out of Article 9(2), as would Article 3(c) of the Directive, and the latter provision might be read as aiming in part to ensure that opting out of Article 9(2) remains compatible with Article 43 EC. Opting out of Article 9(2) does not suspend or create an exception to application of the general principle laid down in Article 3 (c) of the Directive, to the effect that 'the board of an offeree company must act in the interests of the company as a whole and must not deny the holders of securities the opportunity to decide on the merits of the bid' (emphasis added). Opting out of Article 9(2) would not seem to authorise defensive action by a board which frustrates a bid which is manifestly adequate and thereby deny shareholders the opportunity to decide on the merits of the bid. On this view, opting out of Article 9(2) authorises the board to take defensive action to protect shareholders from inadequate bid, but not to deprive shareholders of the right to take advantage of manifestly adequate bids. To read the authorisation to opt out of Article 9(2) otherwise would be incompatible with Article 3 (c); at any rate where a bidder is incorporated in a Member State and entitled to rely upon Article 43 EC. 147 A bidder incorporated in a third country would not be entitled to rely upon Article 56 EC if the latter Article has solely vertical effect. Nor would such a bidder be entitled to rely upon the general principle of equality, if the argument advanced above to this effect is correct. In any event, in the case of a bidder incorporated in a third country Article 56 EC might be subject to exception pursuant to Article 57(1) EC.
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It follows that, in the view of the present writer, opting out of Article 9(2) will still leave certain conduct caught by the latter Article prohibited by the Directive, because such conduct would place the board in default of Article 43 EC -at any rate, in the case of bids by companies incorporated in Member States. In principle, any defensive measure, other than seeking alternative bids, might fall within this category, if it has the consequence of frustrating a manifestly adequate bid. Conduct which amounts to a restriction on the right of establishment, however, may be justifi ed by overriding reasons in the public interest, such as the protection of work- ers, subject to the principle of proportionality. It might be diffi cult in practice to demonstrate that the frustration of a bid to take over a company amounting to a proportionate measure to protect the employees of the company, or the jobs created by the activities of the company.
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Conclusion
The judgments in Viking and Laval confi rm the Court's previous case law on the horizontal effect of Articles 39, 43 and 49 EC, and extend the horizontal effect of Articles 43 and 49 EC to cover collective action of trade unions by way of strikes, boycotts and the like. One effect of this is an extension of Community regulatory competence to cover this same subject matter, despite the contrary indications in Article 137(5) EC. The judgment in Viking implies that Article 28 EC is also capable of horizontal effect, at least in cases where collective action of individuals produces regulatory effects similar to those resulting from State action. This development also implies corresponding Community competence to regulate such conduct. The Court's reasoning leaves room for future incremental increases in the horizontal effect of fundamental freedoms in cases which involve contractual rules, in particular rules regulating employed or self employed activities, or conduct authorised by such rules, or which simply involve the exercise by private bodies of their legal autonomy. The approach to horizontal effect in Viking, for example, supports the argument that provisions of a corporate constitution could amount to a restriction on freedom of establishment, as could certain action taken by the board of a company to frustrate a takeover bid. A related issue is the horizontal effect of the fundamental principle of equality, apparently endorsed in the Mangold case. Even a restrained reading of Mangold would suggest that the prohibition of discrimination on grounds of nationality in Article 12 EC might have horizontal effect in circumstances falling within the material scope of Community law, such as the supply of goods, services, and business accommodation. A similar conclusion could be reached as regards discrimination in the sale of goods, services and real property to non residents. In the view of the present writer, it would not be excessively burdensome in such circumstances to impose on private market operators the obligation not to depart from their normal terms and conditions of sale, in the case of non-nationals or non-residents, unless such departure represented normal market behaviour.
